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-The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
THE REPLY FILED 23 August 2007 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 

1 . [x] The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of 

this application, applicant must timely file one of the following replies: (1 ) an amendment, affidavit, or other evidence, which 
places the application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41.31; or (3) 
a Request for Continued Examination (RCE) in compliance with 37 CFR 1.114. The reply must be filed within one of the following 
time periods: 

a) ^ The period for reply expires 5_months from the mailing date of the final rejection. 

b) C] The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN 

TWO MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f). 
Extensions of time may be obtained under 37 CFR 1 .136(a). The date on which the petition under 37 CFR 1 .136(a) and the appropriate extension fee 
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed, 
may reduce any earned patent term adjustment. See 37 CFR 1.704(b). 
NOTICE OF APPEAL 

2. □ The Notice of Appeal was filed on . A brief in compliance with 37 CFR 41 .37 must be filed within two months of the date of 

filing the Notice of Appeal (37 CFR 41.37(a)), or any extension thereof (37 CFR 41.37(e)), to avoid dismissal of the appeal. Since 
a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41 .37(a). 
AMENDMENTS 

3. ^ The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a) M They raise new issues that would require further consideration and/or search (see NOTE below); 

(b) CI They raise the issue of new matter (see NOTE below); 

(c) □ They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) D They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: See Continuation Sheet . (See 37 CFR 1.116 and 41.33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. □ Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. D For purposes of appeal, the proposed amendment(s): a) □ will not be entered, or b) □ will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: . 

Claim(s) withdrawn from consideration: . 

AFFIDAVIT OR OTHER EVIDENCE 

8. El The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1.1 16(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome all rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41.33(d)(1). 

1 0. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

1 1 . □ The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 

12. □ Note the attached Information Disclosure Statement(s). (PTO/SB/08) Paper No(s). 

13. E<] Other: See Continuation Sheet . n \ I 
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Continuation of 3. NOTE: The proposed amendment provides a broadening of the claim by removing limitations previously considered by 
the Examiner and would require further search and consideration. 



Continuation of 13. Other: The applicants affidavit has not provided good and sufficient reasons as to why the evidence was not 
presented earlier. MPEP 716.01 A(3) clearly outlines that an affidavit submitted after final must contain an explanation as to why the 
evidence was not submitted earlier. There are no statements in the record as to why there are good and sufficient reasons to enter the 
affidavit and as to why this evidence was not submitted earlier . Further, to be considered, the Affidavit per 715.07 must state clear facts or 
data as to why the applicant is showing completion of his or her invention prior to the date of the reference relied upon by the Examiner or 
the filing date of the present application. The Evidence submitted amounts to an inventor conference checklist that does not contain a 
sketch, or a blueprint or a model or code or notebook entries or other facts to support the notion that the applicants statement can be 
supported. While the expense form does provide an idea that the inventor did attend a conference there is no evidence of what was 
submitted at the conference and amounts to a vague and general statement without supported fact that the Invention was competed prior 
to either the filing date of the present application or the reference relied upon by the Examiner. There are no facts in the evidence for 
which the applicant supports or has relied upon the evidence submitted. Therefore, for the two reasons as presented above the affidavit 
will not be entered or considered by the Examiner. 
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MANUAL OF PATENT EXAMINING PROCEDURE 



2. In bracket 2, insert the filing date of the affidavit or declara- 
tion. 

3. In bracket 3, insert the claim or claims affected. 

4. In bracket 4, indicate the rejection that has not been over- 
come, including the statutory grounds, i.e.: insufficiency of dis- 
closure under 35 U.S.C. 1 12, first paragraph; lack of utility and/or 
inoperativeness under 35 U.S.C. 101; a specific reference applied 
under 35 U.S.C. 103; etc. See MPEP § 716. 

5. Following this form paragraph, set forth the reasons for the 
insufficiency; e.g., categories include: -untimely-; -fails to set 
forth facts--; -facts presented are not germane to the rejection at 
issue--;— showing is not commensurate in scope with the claims-; 
etc. See MPEP § 716. Also include a detailed explanation of the 
reasons why the affidavit or declaration is insufficient. Any of 
form paragraphs 7.66.01 - 7.66.05 may be used, as appropriate. 

K 7.66,01 Reason Why Affidavit or Declaration Under 37 
CFR 1.132 Is Insufficient; Affiant Has Never Seen 
Invention Before 

It includes statements which amount to an affirmation that the 
affiant has never seen the claimed subject matter before. This is 
not relevant to the issue of nonobviousness of the claimed subject 
matter and provides no objective evidence thereof See MPEP § 
716. 

Examiner Note: 

1. This form paragraph must be preceded by form paragraph 
7.66. 

2. A full explanation must be provided, if appropriate. 

T| 7.66.02 Reason Why Affidavit or Declaration Under 37 
CFR 1. 132 Is Insufficient: Invention Works as Intended 

It includes statements which amount to an affirmation that the 
claimed subject matter functions as it was intended to function. 
This is not relevant to the issue of nonobviousness of the claimed 
subject matter and provides no objective evidence thereof. See 
MPEP § 716. 



Examiner Note: 

1. This form paragraph must be preceded by form paragraph 
7.66. 

2. A full explanation must be provided, if appropriate. 

K 7.66.03 Reason Why Affidavit or Declaration Under 37 
CFR 1. 132 Is Insufficient: Refers Only to Invention, Not to 
Claims 

It refers only to the system described in the above referenced 
application and not to the individual claims of the application. As 
such the declaration does not show that the objective evidence of 
nonobviousness is commensurate in scope with the claims. See 
MPEP §716. 

Examiner Note: 

1. This form paragraph must be preceded by form paragraph 
7.66. 

2. A full explanation must be provided, if appropriate. 



U 7.66.04 Reason Why Affidavit or Declaration Under 37 
CFR 1.132 Is Insufficient: No Evidence of Long-Felt Need 
It states that the claimed subject matter solved a problem that 
was long standing in the art. However, there is no showing that 
others of ordinary skill in the art were working on the problem and 
if so, for how long. In addition, there is no evidence that if persons 
skilled in the art who were presumably working on the problem 
knew of the teachings of the above cited references, they would 
still be unable to solve the problem. See MPEP § 716.04. 

Examiner Note: 

1. This form paragraph must be preceded by form paragraph 
7.66. 

2. A full explanation must be provided, if appropriate. 

K 7.66.05 Reason Why Affidavit or Declaration Under 37 
CFR 1.132 Is Insufficient: Conclusion 

In view of the foregoing, when all of the evidence is consid- 
ered, the totality of the rebuttal evidence of nonobviousness fails 
to outweigh the evidence of obviousness. 

Examiner Note: 

This form paragraph should be presented as a conclusion to 
your explanation of why the affidavit or declaration under 37 CFR 
1.132 is insufficient, and it must be preceded by form paragraph 
7.66. 

716.01 Generally Applicable Criteria 

[R-3] 

The following criteria are applicable to all evidence 
traversing rejections submitted by applicants, includ- 
ing affidavits or declarations submitted under 37 CFR 
1.132: 



(A) Timeliness. 

Evidence traversing rejections must be timely or 
seasonably filed to be entered and entitled to consid- 
eration. In re Rothermel, 276 F.2d 393, 125 USPQ 
328 (CCPA 1960). 

Affidavits and declarations submitted under 
37 CFR 1.132 and other evidence traversing rejec- 
tions are considered timely if submitted: 

(1) prior to a final rejection, 

(2) before appeal in an application not having a 
final rejection, * 

(3) after final rejection **>, but before or on 
the same date of filing an appeal, upon a showing of 
good and sufficient reasons why the affidavit or other 
evidence is necessary and was nnt paHipr prpqprifpH ip^^ 
c ompliance with 37 CFR 1.11 6(e); or 

' — (4) after the prosecution is closed (e.g., after a ^ 
final rejection, after appeal, or after allowance) if 
applicant files the affidavit or other evidence with a 
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gations of fact might be supported by submitting as 
evidence one or more of the following: 

(A) attached sketches; 

(B) attached blueprints; 

(C) attached photographs; 

(D) attached reproductions of notebook entries; 

(E) an accompanying model; 

(F) attached supporting statements by witnesses, 
where verbal disclosures are the evidence relied upon. 
Ex parte Ovshinsky, 10 USPQ2d 1075 (Bd. Pat. App. 
& Inter. 1989); 

(G) testimony given in an interference. Where 
interference testimony is used, the applicant must 
point out which parts of the testimony are being relied 
on; examiners cannot be expected to search the entire 
interference record for the evidence. Ex parte Homan, 
1905 CD. 288 (Comm'r Pat. 1905); 

(H) Disclosure documents (MPEP § 1706) may 
be used as documentary evidence of conception. 

Exhibits and models must comply with the require- 
ments of 37 CFR 1.91 to be entered into an applica- 
tion file. See also MPEP § 715.07(d). 

A general allegation that the invention was com- 
pleted prior to the date of the reference is not suffi- 
cient Ex parte Saunders, 1883 CD. 23, 23 O.G. 1224 
(Comm'r Pat. 1883). Similarly, a declaration by the 
inventor to the effect that his or her invention was 
conceived or reduced to practice prior to the reference 
date, without a statement of facts demonstrating the 
correctness of this conclusion, is insufficient to satisfy 
37 CFR 1.131. 

37 CFR 1.131(b) requires that original exhibits of 
drawings or records, or photocopies thereof, accom- 
pany and form part of the affidavit or declaration or 
their absence satisfactorily explained. In Ex parte 
Donovan, 1890 CD. 109, 52 O.G. 309 (Comm'r Pat. 
1890) the court stated 

If the applicant made sketches he should so state, and 
produce and describe them; if the sketches were made and 
lost, and their contents remembered, they should be repro- 
duced and furnished in place of the originals. The same 
course should be pursued if the disclosure was by means 
of models. If neither sketches nor models are relied upon, 
but it is claimed that verbal disclosures, sufficiently clear 
to indicate definite conception of the invention, were 
made the witness should state as nearly as possible the 
language used in imparting knowledge of the invention to 
others. 



However, when reviewing a 37 CFR 1.131 affidavit 
or declaration, the examiner must consider all of the 
evidence presented in its entirety, including the affida- 
vits or declarations and all accompanying exhibits, 
records and "notes." An accompanying exhibit need 
not support all claimed limitations, provided that any 
missing limitation is supported by the declaration 
itself. Ex parte Ovshinsky, 10 USPQ2d 1075 (Bd. Pat. 

App. & Inter. 1989). , 

j The affidavit or declaration and exhibits must 
/ clearly explain which facts or data applicant is relying 
on to show completion of his or her invention prior to 
the particular date. Vague and; ; general statements in 
broad terms about what the exhibits describe along 
with a general assertion that the exhibits describe a 
reduction to practice "amounts essentially to mere 
pleading, unsupported by proof or a showing of facts" 
and, thus, does not satisfy the requirements of 37 CFR 

I. 131(b). In re BorkowskU 505 F.2d 713, 184 USP§-- 
l_29 (CCPA 1974). Applicant must give a clear expla- 
nation of the exhibits pointing out exactly what facts 
are established and relied on by applicant. 505 F.2d at 
718-19, 184 USPQ at 33. See also In re Harry, 
333 F.2d 920, 142 USPQ 164 (CCPA 1964) (Affidavit 
"asserts that facts exist but does not tell what they are 
or when they occurred."). 

II. ESTABLISHMENT OF DATES 

If the dates of the exhibits have been removed or 
blocked off, the matter of dates can be taken care of in 
the body of the oath or declaration. 

When alleging that conception or a reduction to 
practice occurred prior to the effective date of the ref- 
erence, the dates in the oath or declaration may be the 
actual dates or, if the applicant or patent owner does 
not desire to disclose his or her actual dates, he or she 
may merely allege that the acts referred to occurred 
prior to a specified date. However, the actual dates of 
acts relied on to establish diligence must be provided. 
See MPEP § 715.07(a) regarding the diligence 
requirement. 

III. THREE WAYS TO SHOW PRIOR INVEN- 
TION 

The affidavit or declaration must state FACTS and 
produce such documentary evidence and exhibits in 
support thereof as are available to show conception 
and completion of invention in this country or in 
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